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At the sittings held in and tor the City 
and County of New-York, before the 
Honourable Ambrose Spencer, one of 
the Justices of the Supreme Court ot 
Judicature of the State of New-York. 
on the 24th and 25th days of June, in 
the year of our Lord one thousand 
eight hundred and etghteen. 


M:KESSON, Clerk. | 


(LIBEL—PUBLICATION——FAMILY DISCORD— 


VARIANCE—JURISDICTION —DAMAGES. ) 
JOHN M. TRUMBULL, 
vs. 


THOMAS GIBBONS. 


1). B. Ocpen, Horrman,and Wetts, Coun- 
sel for the Plaintiff. 

Exmer and Grirrin, Counsel for the De- 
fendant. 

Ina printed libel there was a note; and in the 
declaration, at the point of reference, the 
matter contained in the note was set forth 
as a continuation of the libel, without sta- 
ting that such matter constituted the note 
—held that this was no variance. 

Where parts of a libellous publication are set 


forth in a declaration and other parts omit- | 
ted, and at the several places of omtssion | 


no mention is made thereof in the declara- 
tion, which proceeds as though the matter 
succeeding the part omitted was but a 


continuation of the preceding part set forth | 


m the declaration, it was held that this was 
no variance. 


When the defendant doth not attempt to jus- | 
tify or prove a libel true, itis to be consider- || 


ed false, but the plaintiff, for that reason, is 
not tobe precluded from proving the talsity 
of the charges. 

To engage a printer, even in a foreign state, 
to print a libel is, techuically, a sufficient 
publication to sustain an action. 

Where the parties in such action are both resi- 


dents of a foreign state, and the libel is pub- | 


lished in such state, the action will lie. 
To deliver to a wife, in confidence, a libel, is 
not a publication; but where she hersell 
distributes sume prinied pamphlets contain- 
ing a libel, to persons whose names have 
been mdursed thereon by the defendant, and 


deiivers others witha similar indorsement 
fo the plaintiff himself, who distributes | 
them, the defendant was held responsible | 
for the publication of the former, but not of | 


the latter. 


Though the jury are not to give damages to a 


Vor . (Tf. 





party libetled for any part containing libels 
against another, yet, m judging of the mo- 
tives which actuated the writer, the jury 
may luvk at the whole publication. 


| 


} 
! 


This was an action on the case for a 
libel ; the damages being laid at $100,000. 

The declaration which contained one 
count, alleged that the defendant, on the 
| 19th day of September, 1816, at the City, 

and within the County of New-York, did 

falsely, and maliciously compose, print, 
and publish, a certain libel of and con- 
cerning the defendant. 

The writer first states to his corres- 
pondent, his own wife, that he proceeds 
to write a few lines on what is Trumbull’s 
case. The tirst charge against the plain- 
tulf was, that he pretended to have a con- 
cern with a Mr. Gracie in buying a cargo 
of rice, which was a deliberate lie; for 
he had no such concern, and bad neither 
means nor credit to purchase a barrel ot 
rice; nor could he at that time pay his 
weekly lodgings to Mrs. Pine ; and he had 
to borrow sinall sums from Mr. Marquand, 
and his board be took from the defend- 
ant’s table. 
| The writer then proceeds to state, that 
| Crumbull being in this situation, soon in- 
| gratiated himself into the correspondent’s 
' 
| 
| 
| 





| 
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\favour through the influence of her 
daughter. ‘* You have often,” continues 
the publication, ** inquired, why my dis- 
i like to this man. My feelings have al- 
| ways revolted at the recollection of the 
;causes of my hatred to him. 1 wish to 
share yours; but the time has arrived 
‘when you ought to know it; and how- 
|| ever painful and oppressive it is to my 
iteelings, however great my agony and 
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| sorrow in making it known to you, it has 
became proper trom dire necessity ; for 
‘lit is my hatred to this man that is the 
| foundation and cause of your treatment 
to me.” 
| ‘Lhe writer then states that before the 
marriage of Trumbull, he dishonoured the 
only daughter of the defendant within his 
walls. 

‘* Proof, in detail, is forbore at present. 
Whenever von require it in a temperate 
19 


















98 THE 
respectiul manner, 1 will give you the 
evidence of the heart- rending truths. I 
eannot now comment on this horrid deed : 
my blood chills in every vein—my heart 
throbs—imy pulse beats high—l stop—l 
will resume my pen to-morrow. If there 
be acrime blecker than another—Satan, 
if there be a purpose thou wouldst ac- 
complish to harrow up the feelings of a 
father, which modesty shudde rs to think 
of, infuse into the villain’s breast, the 
prostitution of an only danghter—-the work 
of hellis done. For what does tt concern 
the villain, the disgrace ofa family, when 
interest blows the gale in search of my 
estate. 


bed me of the dignity of my family, and | 


ww seeks to destroy its peace. God 
will whet his instruments against the per- | 
petrater of such crimes.” 

The writer then proceeds to charge 
the plainuil with habitual mendacity, and 
cites sever.l instances to illustrate the posi- 
lion, one of which is, that in September, 

$16, the writer gave Trumbuil a deed | 
for the only farm he, the defendant, had 





The villain, without a blush, rob- | 


‘ter, 
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‘your son delivered to me in my 
own hand. Upon reading a part of one. 
| threw them all on the tloor, and walked 
into my garden to reflect on the melan. 


-choly state into which all my family were 


‘then shortly to be involved. 


You soon 
became devoted to Trumbull’s views: 
and soon resolved, at all hazards, at the 


risk of honour, reputation, and the peace 


between bim and his present wife, 


of my house, to carry him through. 
‘When you requested aspecial conven. 
tion to have iny auswer upon the marriage 


I at. 


‘} tended and gave you all a hearing. It 


i 
| 


| 


| 
: 


| 


| 


in the northern country, and at the same | 


tiie told him that he should have the use 
of an adjoming ‘wheat patch” for one 
year ; and that in the defeudant’s absence 
in Georgia, Trumbull tried to sell that 
place to one Luke Tucker. ‘ But you 
say,’ continues the publication, ‘ that 
your son Trumbull is a pious man, a 
zealous christiin, a communicant in the 
church—his blessings and thanksgivings 
before and after meat are very lengthy 
and very good; he makes long prayers 
night and morning—therefore he had 
right to sell my house.” 

‘* The next vice discovered was steal- 
ing.” ‘The writer here proceeds to por- 
tray in glowing colours the injury inflict- 
ed by ‘Trumbull on a Miss D. a 
dangbter of General D. in pilfering 
from her trunk, three letters, which her 
father, then residing nine hundred miles 
distant, had written to her on the subject 

of her marriage, relative to which she 
had previously written to him. 

From the tenor of this part of the 
publication, it appears that this Miss D. 
was then an inmate in the same house 
with ‘Trambull in Georgia, and was about 
being married to a son, or some other 
near connexion of the defendant. 

‘The three letters,” proceeds the wri- 











was intended that only yourself and Mr, 
Trumbull should attend me ; but on hear- 
ing Trumbull in the thoroughfare closet, 
knowing that he was listening, and that he 
could only imperfectiy hear, I ordered 
himin. I said to all of you, and I repeat- 
ed it, that if Ann married Trumbull | 
would not give her one shilling. The 
marriage was, however, solemnized | 
spite of all I could do to prevent it. 

But, alas! how weak aman is a father.” 

The writer then proceeds to state that, 
when, in a conference with his corres- 
pondent, he had told her that Trumbull 
should not have a shilling, &c. she answer- 
ed ** Let them go and work.” ** Misera- 
rable creature! He has not earned a gin- 
gerbread since he has been married.” &c. 

tt would take a full quire, if I could 
recollect all, to write down the misde- 
meanours of this man Trumbull. — 1 must 
remind you of his sacking Miss H.’s_ bu- 
reau when they were boarding together 
at Clark’s boarding house in New- “York, 
a part of which you told me in Savannah, 
in December, 1814. You told me, but | 
heard it before, that Mrs. C. had said that 
she caught ‘Trumbuil in Miss H.’s cham- 
ber with his shoes off, and at her desk, Ke. 

The writer then states, that upon his 
issuing a hand bill mentioning that affair. 
his correspondent went to New-York with 
Mrs. Trumbull and one Lawson, and call- 
ed on Mrs. C. to make her retract her 
words ; but she said that though she did 
not see Trumbull in Miss H.’s room, yet 
that she herself detected him. And Mrs. 
C. then turned to Mrs. Trumbull and said, 
‘It is a fact that Mr. Trumbull was de- 
tected at my daughter’s drawers ; and Ann 
you know it.” 

‘* How,” proceeds the writer, “ will 
you endeavour to explain the manner in 
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which you have acted on this occasion ? 
Here Trumbull is charged with being de- 
tected ingtealing ; you engage to defraud” 
(evidently a mistake in printing —defend ) 
Trumbull, and how do you do it ?” 

The publication then proceeds to state 
how the correspondent had endeavoured 
to screen Trumbull; ‘ but,” says the 
writer, *‘ 1 am willing, at any time, to de- 
clare upon my oath that | have heard 
Trumbull admit the fact, and I told you 
so,” &c. 

The writer proceeds to accuse his cor- 
respondent with endeavouring, by arti- 
fices to screen ‘Trumbull, and threatens 
her that he will make a full state of 
the case. ** You have blackened your- 
self with the crimes of Trumbull, inas- 
much as you attempt to screen a villain 
when the facts against him are as plain as 
gospel truths,” &c. 

Aiter considerable more abuse of 
Trumbull, mingled with raillery, where- 
in he is charged with trying to persuade 
himself that he can cheat his God, the 
publication proceeds: ** See Trumbull, a 
few days ago, cringing before me like a 
dog licking the dust from my foot, willing 
to feed on my spittle; now he thinks he 
can gather a few pence from you, con- 
spires against me; becomes my enemy, 
ke. He is your coachman to drive you 
toa lawyer to hurry you into difficulties. 
He wickedly practised on your blindness 
to accomplish very unwarraniable pur- 
poses, treasuring up shame aad sorrow 
for you when the delirium of passion is 
over, the fit exhausted, and rage hath 
spent itself. He cares not what pangs it 
cosis your heart; his sole object is a lit- 
tle more money. 

‘As if the spirit of prophecy had come 
npon me, | told this man just before he 
ran away to Savannah to fetch you, shak- 
ig my forefinger gently at him, I said, 
‘Sir, if Mrs. Gibbons comes to this coun- 
try this summer, you and your wife will 
mike a quarrel between Mrs. Gibbons 
and me. You will attempt to separate 
Ws.” I appeal to this lying villain himself 
for his acknowledgment of this declara- 
tion—deny it if he dare. Instead of im- 
peding his base designs | believe it prompt- 
ed him. 

‘* More than all this, Trumbull threaten- 
ed to take away my life. He said that if 








it was not for the love he had for his wife, 
he would cut my throat, é&c. 
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** T will bind him and Mrs. Havens over 
to keep the peace towards me and all the 
good citizens of this state. 

One case more under this bead of pil- 
fering’ —Here the writer proceeds to 
state that he had recently missed a valu- 
able document relating to his controversy 
with Aaron Ogden out of a trunk to which 
no person had access except Trumbull 
and himself, the defendant. Suspecting 
that ‘Trumbull had it, the defendant more 
than once demanded it of him, just before 
he ran away to Savannah, secretly to 
bring the correspondent to this country 
for him to bully for her—* And in your 
attacks you always call upon your maker, 
appealing to hii to make your attacks 
more solemn—and thus you attempt to 
make a consable of your God, as | have 
often had occasion to tell you.” &c. 

Finally, the writer proceeds to chal- 
lenge his correspondent, ‘Trumbull and 
wite, to meet him before the Kev. Mr. 
M’Dowel, the minister of the parish, to 
hear the matter. ‘* You know,” pro- 
ceeds the publication, ** that in this I 
yield much. You belong to the church— 
you are permitted within the sanctuary. 
You and your son, Truinbull, are com- 
municants, and do you know that main- 
taining peace and holding communion are 
equal terms with the primitive christians ? 
and do you know that our confession of 
faith teaches that sacraments are intend- 
ed to put a visible difference between 
those that belong to the church and the 
rest of the woild !” &c. 

‘The writer reiterates the offer of sub- 
mitting to M’Dowell; but states that, in 
his opinion, she will decline to submit. 
‘* | will,” continues the publication, ‘* has- 
ten the inquiry. I will meet you at the 
closet of M’Vowell, or at a convenient 
time, at my own house. It will be un- 
pleasant for me to go to the house I gave 
Mrs. ‘frumbull; it has become a nest of 
thieves. My property is, at this time, se- 
creted there, ac. 

‘* How can your attachment to Trum- 
bull be accounted for? Is it his zeal for 
religion—his long prayers at night before 
you! Let me tell you it is all hypocrisy 
and amusement. tle makes a long pray- 
er in the evening, just as I use to sing; to 
you the Quaker, or any other song, for 
amusement—prayers are only for his 
amusement. It is like mulatto Dinah sing- 
ing psalms. A munickry of holy doings. I 
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detest such pitiful tricks to cheat Jeho- 
vah! And so on Sunday he will wade 
through the snow to meeting: this is on- 
ly for fear to his parson, not love to God, 
&c. He hopes to gain a religious cha- 
racter by whining about the pulpit. Oh! 
Religion—holy religion! how many pur- 
poses are you made to answer! ‘This 
‘Trumbull should be hunted out ot every 
crevice in the church: 1 am willing to 
assist in the work, for he poisons the wa- 
ters of the sanctuary. 

‘¢ You have it in your power to conti- 
nue in that state of ease, tranquillity and 
afluence, you have for ages enjoyed, or 
to entangle yourself in a state of diiliculty 
and trouble, &c. I do not care three 
barley-corns which. {| never have, ina 
long life, yielded to any sort of opposition. 
i never shall; and if you make yoursel: 
a wrong election, 4 bid you a long fare- 
well. The eccasion warrants ii, and | 
vould be willing, if my nature would per- 
it it, to drop a tear: your destimes 
scem to make that demand upon me, &c, 

‘i rumbuli ought to be hanged for the 
injustice he has done his children, Amen.” 

Much of the mutter contained in this 


publication was omitted in the declara- 
tion; but in several other parts of the 
publication, the principal part of which 
was read in evidence, matters highly im- 
moral and indecent were alleged against 
the correspondent, her family, and many 


other persons. ‘The writer advocates 
the doctrine of polygamy, from scripture ; 
alleges that a church divine, named in the 
publication, who used to visit the family 
in Georgia, advocated the same doctrine 
from the same source, and that he 


made a convert of the correspondent. In | 


suother part, the writer states that his 
correspondent, previous to her marriage, 
was taken by him from a dunghil ; and 
the conduct and practices of the defen- 
dant’s father-in-law, a planter in Geor- 
gia, is stated in the publication, to have 
been grossly obscene and scandalous. 

The detail we forbear to enter into, as 
it could not be endured. 


Ogden opened the case on behalf of 


the plaintiff by stating that the case was 
without precedent in the avnals of our ju- 
risprudence. The action was brought 
for a libel contained in a printed pamphlet 
the most scandalous, indecent, and im- 

ious that could be framed. It was pub- 
ished by the defendant aguinst his son-in- 














law, and his own daughter who had since 
descended to the grave; and if every 
word in the publication were true, the 
defendant was a monster—nay worse than 
a savage—he deserved the execration of 
every person in a civilized society, not 
lost to every feeling of humanity, for gi. 
ving publicity to such a daring and attro- 
clous libel. For had the daughter, pre- 
vious to her marriage, been guilty of in- 
discretions and failings, the father ough; 
to have been the last person to have pro- 
clumed them to the world. But, said 
the counsel, it will appear that so far 
from this publication being true, the de- 
fendant has confessed every word and 
sentence to be utterly fal-e. Without 
attempting, at this stage of the case, to 
enlist the feelings of the jury by enter- 
mg into a detail of the abominable con- 
duct of this defendant, we shall proceed, 
suid the counsel, to the evidence. 

The counsel hereupon produced a 
printed pamphlet with a paper, containing 
writing attached thereto, directed to Mrs. 
Gibbons ; and in different places on the 
margin of the sheets, writing was intro- 
duced, intended either as additions to, or 
explanations of, the printed matter in the 
body of the book. 

Elias P. Dayton, a witness for the 
plaintiff, on being sworn, testified, that 
the writing was that of the defendant; 
and that in the year 1816, and since that 
time, the plaintiff and defendant were 
near neighbours to each other at Eliza- 
bethtown in New-Jersey. 

The counsel proceeded to read the 
whole publication, which occupied, as we 
should judge, more than an hour. He omit: 
ted, however, in the reading, some things 
which were stated in relation to third 
ETSONS. 

The plaintiff having rested his case, 
Emmet stated to the court three grounds 
of variance between the declaration and 
the publication read in evidence. 

1. In the declaration, the publication 1s 
described as a printed pamphlet; but it 
appears to be partly written and partly 
printed. 

2. In the body of the publication there 
is amark of reference ; beneath which, 
on the same page, there is a note. In 
the record, the matter contained in the 
note is introduced as a continuation of 
the matter in the body of the work at the 
point ef reference 
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3, The plaintiff, in framing his declara- 
tion, has selected certain portions of the 
pamphlet, omitting a part, and without 
any introduction at the several points ot 
omission, ue has inserted the whole as 
one continued quotation; whereas, he 
should have inserted at the commence- 
ment of che matter immediately following 
the part vuitted, words to show that such 
omission had been made. 

The court said, with regard to the first 
objection, that it related merely to the 


wrilien or printed, was, in the opinion ot 
ihe court, immaterial. 

The second and third objections re- 
agived themselves into one ; and the sub- 
stance of the ovjection to the declaration 
scemed to Le. chat the juxtaposition of the 
mater was taproper. Now the plant 
had andoubtedly a right, az in this instance, 
to select such parts of the hoellous mat- 
ter 1s he judged proper, and omit the 
rest. «| thoagh after the several breaks 
or orm.s avons, it was usual to preface the 
sucecedtag matter in the declaration with 
words importing that an omission had oc- 
curred, his honour did not conceive this 
to be necessary. He, therefore, decided 
that the several objections taken were not 
tenadle. 

Mc. Emmet said, that he bowed with 
respectful deference to the opinion of the 
court, but he begged leave to tender a bill 
vf exceptions to the opinion. 

Grifin, hereupon opened the defence 
in a clear, luminous and perspicuous man- 
ner. This is one of the cases, said the 
counsel, in which the truth of that remark, 
that unbounded wealth does not produce 
happiness, is abundantly verified. 

The parties in this case previous to the 
time of the commencement of this con- 
troversy, lived at Elizabethtown in New- 
Jersey. Mrs. Gibbons, the wife of the 
defendant, was in Georgia ; and though 
there had been some kind of arrangement 
concluded, that the plaintiff should go and 
accompany his mother-in-law on a visit to 
Elizabethtown, in the summer of 1816, 
yet, by reason of some diflerence between 
the plaintiff and defendant, he was ex- 
pressly enjoined and prohibited by his 
tather-in-law to go to Georgia for that 
purpose. Notwithstanding this, prepara- 
fons were secretly made by the plaintiff, 





and he departed without the knowledge 
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of the defendant, and brought on the wife 
to Elizabethtown. 

Here is the prime cause of all this dif- 
ficulty. Though the wife of the defend- 
ant, on her arrival, went to his house. yet 
in a short time she left it, and went te 
reside at the house of her son-in-law. 
She separated herself from her husband ; 
and through the countenance and sup- 
port of the son-in-law, measures were de- 
vised between them for a divorce from 
her husband ; and the son-in-law accom- 
panied her to a professional man in that 
state for advice and direction on that sub. 
ject. 

The defendant took a part of his family 
in his carriage and went on to Saratoga 
springs, where a portion of this publica- 
tion was composed. From thence he went 
to Boston, where it was finished, and a 
confidential printer was engaged under an 
injunction of secrecy to print fifty, and to 
return the proof-sneet and manuscript 
carefully to the defendant. This was done ; 
and on his return to New-York, he en- 
closed tive to iis wife in an envelope, en- 
dorsing four of them to her most conti- 
dential friends. It was intended, how- 
ever, by him as a confidential communica- 
tion to his wife ; and the object of print- 
ing it was to terrify her into a compliance, 
and to bring her back to her family. It pro- 
duced the effect : but she having delivered 
two or three copies to the plaintiff, he de- 
livered them to those persons to whom 
they were directed. He was, therefore, 
the publisher, and the only publisher of 
that libel on which the opposite counsel 
had been so lavish of opprobrious epi- 
thets; and for which they modestly re- 
quire at the hands of the jury enormous 
damages. ‘The libel, it is true, was high- 
ly improper; nor would the counsel for 
the defendant attempt its justification ; but 
they would contend that under the circum- 
stances of this case, which would be more 
fully disclosed in testimony, the plaintiff 
alone ought to be considered responsible 
for this publication. 

It would further be shown, that after 
these pamphlets had been distributed by 
the plaintiff, an amicable adjustment of 
differences between the parties—a family 
compact was entered into, through the 
mediation of William Gibbons, the plain- 
tiff’s brother-in-law ; and the prominent 





terms of that compact were, that those 
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pamphlets should be taken up by the | 
plaintitl, and that his children, in the will 
of the defendant, should stand on the same 
footing with the rest of the family ; anu 
all past differences between the parties 
were to be buried in oblivion. 
Notwithstanding this solemn arrange- 
ment, entered into by the defendant with 
good faith, an agreement which ought to 
have been held sacred, because family 
discord, whatever may be its origin, 
ought never to be made public unless 
required by the most imperious circum. 
stances, the defendant, on coming to this 
city, was arrested at the suit of the plain- 
tiff, and held to bail in 100,000 dollars. 
William Gibbons, a young gentleman 
of interesting deportment, on being sworn 
as a witness for the defendant, testified 
that in August, 1816, he went in a car- 
riage with his father, the defendant, 
and one of his other sons with his lady, 
from Elizabethtown to Saratoga springs, 
leaving his mother at the former place in 
the house of the plaintiff. Her staying 
there was contrary to the wishes of hus 
father ; and the plaintiff, previous to the 
tour to Saratoga, had accompanied his 


mother to Mr. Stockton, a lawyer at 
Princeton, for professional advice relative 
to a divorce which was contemplated be- 
tween the father and mother of the wit- 


ness. Whether the plaintiff advised the 
mother thus to proceed, the witness did 
not know. 

About one third of the pamphlet was 
written at the springs ; and from thence 
the defendant, with his company as afore- 
said, went to Boston, where the remain- 
der of the publication was written, and 
the witness was sent by his father to a 
printer, who engaged with him to print 
fitty, enjoined him not to make it pub- 
lic, and required him to return the 
manuscript and proof sheet. This the 
printer did, and delivered fifty copies to 
the witness, and the manuscript and proof 
sheet. 

Shortly after this, the company left 
Roston for this city, where they arrived 
on the 17th of September ; and the wit- 
ness was called en by his father for five 
of the pamphlets. The defendant wrote 
** Mrs. Gibbons” on one; on the second, 
‘** Col. Aaron Ogden,” on the third, ‘* Mr. 
Stockton,” the wife’s counsel, on the 








fourth, ‘ John Haywood,” and on the 
Afth, ‘* Mrs. Glover.”’ The whole were 
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then enclosed in an envelope and direct. 
ed to Mrs. Gibbons, and the witness lodg. 
ed them in his father’s trunk, retaipiys 
forty-five of the pamphlets himself; none 
of which had been since exhibited to any 
other person, except two, for the use of 
the counsel onthe trial. 

The witness arrived at Elizabethtown 
on the 2Iist of September, and shortly 
afterwards a compromise was effected 
between the father and mother of the 
witness, through his intervention, and she 
returned home. At this time the plain- 


(till was absent at Princeton to consult 


Siockton relative to the business of sepa- 
ration; and on his return, the witness 
was sent to request Trumbull to come 
and see the mother. When he came, 
she stated to him that she had come ‘oa 
compromise, in which all the members of 
her family were included ; and that the 
principal reason of her acceding to the 
terms of compromise, was for the sake 
of the plaintifl’s family. 

The foundation and terms of the com- 
promise were stated by her to be, that 
Trumbull should take up the pampnilets 
she had delivered to him for Messrs. 
Stockton and Ogden; and on the side of 
the defendant, he was to place 'Trum- 
bull’s children on the same footing with 
the other members of the family in rela- 
tion to the final disposition of the pro- 
perty ; and all ditlerences were to be 
buried in oblivion. 

The plaintiff acceded to this, and pro- 
mised to take up the pamphlets as the 
mother requested. She told Trumbull 
that what she had done was pertectly 
voluntary, and for the sake of her ta 
mily. 

The 5th or 6th of October, she de- 
parted from Elizabethtown for Savannah, 
in company with the witness, in pursu- 
ance of a previous arrangement ; and the 
second day afterwards, the witness re- 
ceived a letter from the plaintiff, which 
was read in evidence, stating that he had 
received three of the pamphlets, two of 
which he delivered according to their 
direction, and apologizes for not taking 
them up. This letter bore date on the 
26th of September. The reason why 
the father did not accompany the mother 
to Georgia, the witness believed, was, 
that the defendant was indicted by Mr. 
Ogden in New-Jersey, and was also 
bound in a recognizance, to the amount o! 








pe. 





> had taken place between the plaintiff and | 


> wherein she spoke in pointed terms of 


» views which were had with the plaintiff, 


the father. 


) arvived, the witness did not know of the 
F dilerence which existed between his fa- 


> Wes a difference, and in a few days after- 
> Wards the witness received a line from 


bn ere 
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3.000 dollars, in another proceeding in | 
that state, in which Trumbull was a 
arty. . 

The father of the witness was arrested | 
in this city on the Ist or 2d day of Octo- 
per, previous to which, no conference 


defendant. But the mother after the ar- 
rest had an interview with ‘Trambull, 


reprehension of that proceeding ; told him 
he ad made a very improper use of the 
pamphlets, and conjured him to discon- 
tinue the suit, which he refused to do, 
evin, that be had aright to make use of | 
the pamphlets to vindicate his own cha- | 
racter. 

The witness also, in consequence of an 
arrangement made by his mother at Eli- 
zabethtown, had an interview with the 
plainufl at the office of Mr. Ogden, one 
of his counsel in New-York, for the pur- 
pose of eflecting a compromise wherein 
the witness asked the plaintiff whether 
a full recantation of all the charges in the | 
publication would be satisfactory, to which | 
he answered, that something more was ne- 
cessary—but did not say what. The wit- 
ness staid a few moments only at the oflice, 
and then departed. 

At this time, and at several other inter- 


the following year, for the purpose of 
eflecting a settlement, the witness was 
clothed with full discretionary powers ; 
subject, nevertheless, to the ratification of 


Aiter the return of the witness from 
Savannah, he again called on Trumbull 
to make a settlement : but he refused. 

The witness, in the spring of 1816, was 
in Georgia, at which time Trumbull came 
there for the purpose of bringing on his 
mother-in-law to the north, who had re- 
ceived an invitation the preceding win- 
‘er to come on. At the time Trumbull 


(er and Trumbull ; but he stated there 











the father advising him against Trum- 


) bull’s bringing on the mother. 


She came on with him, however, some 


> time in May, and, afterwards, on the ar- 


rival of the witness at Elizabethtown, he 
found that a separation had taken place 
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between his parents ; his mother then be- 
ing at the house of the plaintiff, who ac- 
companied her often to Stockton for ad- 
vice concerning a divorce. 

On his Cross-examination, which, with 
that of all the other testimony on behalf of 
the defendant, was conducted by Ogden, 
this witness further testified, that when 
Trumbull came to Georgia to bring on 
the mother, and after he had stated the 
diflerence between the father and him- 
self, she called on the witness for advice, 
and he advised her to go on with Trume- 


‘| bull and make up the difference. 


At the time of the compromise, before 
the commencement of the suit, it was un- 
derstood that the mother was to return to 
Georgia, and all past differences were to 
be buried in oblivion ; but the father had 
required, as a condition of his forgiving 
the plaintiff for producing the separation, 
that he should take up the pamphlets. 

Samuel Dawes, a witness for the de- 
fendant, on being sworn, testified that in 
the spring of 1816, being in the employ 
of the plaintiff, and living a short distance 
from him, he sent the witness for a wag- 
on to carry himself and his baggage to the 
place where he was to embark for 
Georgia ; and on the way Mrs. Trumbull 
requested the witness to conceal the trunk 
by covering it ; and the husband directed 
him not to disclose to any person that he, 
the plaintiff, was gone. Previous to thw, 
he had told the witness that he was to go 
to Georgia by the advice of the defendant. 

Here the defendant rested. 

The Rev. John M‘Dowell, a witness 
for the plaintiff, on being sworn, testified 
to his general good character from an 
acquaintance of three years. 

From the cross-examination of the wit- 
ness conducted by Mr. Grifhn, it appear- 
ed that the plaintiff handed one of these 
pamphlets, which had been sent to 
Mrs. Gibbons, to the witness, who lent it 
to a Mr. Wilson, and afterwards suffered 
Shepherd Collins to peruse it, but did not 
leave it in his possession. At the request 
of Mrs. Gibbons, the witness enclosed it 
and put it into the post oifice, directed to 
William Gibbons, New-York. 

It appeared by the further testimony 
of this witness, that on or about the 21st 
of September, 1816, there was an inter- 








view between the plaintiff and the defend: 
aut, at the house of the witness. at the in 
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stance of the eld lady, but without effect. — 
|| ing on the wife contrary to his express 


Isabella Post, a witness for the plain- 
tiff testitied, that in 1816, the wife of the 


defendant being at the house of Trumbull, | 


the defendant asked the witness why she 
did not go there and assist his wife in at- 
tending Trumbull’s children, who were 
then sick. 

David Trumbull, a witness for the 
plaintiff, testified, that being his father, 
he had, at different times, on the request 
of his son, had conversations with the de- 
fendant on the subject ofthe differences. 

Ogden, (to the witness.) Did the defend- 
ant state to you in any of those confer- 
ences that he did not believe the things 
contained in that pamphlet to be true ? 

Answer: He said that he wrote and 
published the pamphlet with a view of 
driving his wife out of the country, as she 
had been brought there without his con- 
sent by the plaintiff. The defendant far- 
ther said, that he could not substantiate 
the facts ; and he expressed a willingness 
to make any apology, and even went so 
far as to offer to sign any acknowledgment 
which my son’s lawyer would write, but 
was not willing to touch the purse. 

On his cross-examination this witness 
further stated, that these conversations, 
of which he had spoken, took place be- 


tween the 20th of October and the Ist of 


November, 1816. There were about a 
dozen interviews between the defendant 
and the witness, in neither of which did 
he mention any thing about money to be 
advanced to his son, as the basis of a set- 
tlement ; but the witness did suggest to 
the defendant, that he ought to provide 
for his children ; to which he replied, in 
effect, that it was the privilege of every 
man on his death-bed to make such 
a will as he pleased : and he further said, 


that he had already given the plaintiff} 


$50,000, 

In some or one of these interviews, the 
defendant said, that ifthe son-in-law would 
make an acknowledgment that he had 
brought on his mother-in-law from Georgia 

vithout the defendant’s consent, and also 
withdraw the suit against him, he was 
willing to place his children on an equal 
footing with the other members of the fa- 
mily. 

There were also five specific subjects 
of complaint made by the defendant, for 


which he required an acknowledgment 


from Trumbull. 
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1. For his going to Savannah and bring. 


| prohibition. 

2. When she arrived, carrying her to 
see Colonel Ogden. 

3. Going to Stockton to procure a sepi- 
ration. 

4. Detaining her under his roof. 

5. Retaining the pamphlet and not de. 
livering it up. 

At the first interview which the wit 
ness had with the defendant on this sub. 
ject, and also in other conversations, iie 
asked the witness whether he the knew 
| oath he had taken ; to which inquiry, bene 
answered in the negative, the deienudt 
said, that he had sworn on the holy e) 
'gelists to an oath, which he extudit 
| writing, and read, that if this controy.: 
sy was not settled by Prambril, he woul 
| take his life and also that of Colonel O; 
iden and the Rev. sir. M*Dowell ; aud 
the defendant also declared that if the 
witness went on his contemplated journey 
‘to Connecticut, before the aflair was 

settled, that the first news he would hear 
' would be that of his son’s death. 
The witness, at that time, however, 
knowing the defendant’s disposition, wat 
not under the least apprehension thit 
_tivese threats would be carried into eilect; 
though he believes, from the circum: 
‘stance of the writing, that the oath was 
taken. 
| ‘The defendant further said, that it wa 
| useless for the plaintiff to contend with 
him; for that money had carried hin 
through thus far, and it would do so here 
after. He further said, that it was a mi 
ter of indifference to him whether he dies 
| on a gibbet or ona bed of roses. 
| William Gibbons, on being again calleé, 
{ 
{ 





stated, that out of the five pamphlets sen! 
to bis mother three of them were take! 
up or returned, so that at present ther 
were only two out: the one to John Ha 
wood, and the other to Aaron Ogden. 
The witness further stated, that at the 
‘time the pamphlets were about bei; 
printed, he compared the manusctij' 
with the printed copy, and otherwise # 
, sisted as the agent of his father. 
Ogden, hereupon, handed the witness « 
letter, dated March 5, 1810, and asked 
' him if that was in his father’s hand-wrt 
\ing; to which, being answered in tlé 
affirmative, the counsel read it to the 


i 





jury. 
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This was a letter written from Savan- 
nah to John Haywood, stating that John 
M. Trumbull of Connecticut, belonging to 
that ancient family celebrated in the Ame- 
rican history, and concerning which so 
much had been said in the newspapers, 
had made suit to Ann: that all the par- 
ties were Satisfied, and that their marriage 
was to take place in his house at a parti- 
cular time stated in the letter. The cor- 
respondent, by the terms of the letter, 
was invited to attend the wedding. 

After the letter was read the witness 
stated, that in the fall of 1816, there be- 
ig a difference between the plaintiff and 
the defendant, the witness, on the request 
of his father, was present at an interview 
wherein the defendant reminded the plain- 
tul, that when he was about being married 
the detendant called him up and told him, 
that as he married without his consent, 
he, the defendant, would not give him a 
single cent, which the plaintiff at that 
lime did not deny, but nodded assent. 


Notwithstanding this the defendant had |} 


given the children of Trumbull property 
which the witness values at between 45 
and $50,000, for a part of which the wit- 
ness, with others, is a trustee named in 
the deed for property at Elizabethtown, 
given by the defendant for the benefit 
of Trumbull’s wite and children. Besides 
this, the defendant had frequently ad- 
vanced to the plaintiffsmall sums of money. 

David Trumbull, on being again called 
on behalf of the defendant, testified, that 
the plaintiff had lent one of the pamphlets 
to one M‘Callister, a relation. 

Elias P, Dayton, on being again called 

on behalf of the plaintiff, stated, that in a 
conversation which the witness had with 
the defendant in relation to the value of 
his property, at a time when rice was 
worth $3 a hundred, he said his annual 
micome was $52,000; and the witness 
iurther stated, that at this time rice is 
worth $6 a hundred. 
_Luke Tucker, a witness for the plain- 
‘ul, testified, that the defendant was at 
homme when the plaintiff offered to sell the 
witness the farm on which he lived. 

The defendant. sent the witnezsto the 
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plaintiff with word, that if the present suit 
Was carried on, he nced not expect any 
thing for his wife and children. 

Joseph Trumbull, a witness for the 





plaintiff, stated under oath, that he was] 


Vou. HE, 
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considered false. 
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present two or three years ago at a trial 
in Newark, between ‘Trumbull, the 
plaintiff in this suit, and one Jonathan 
Dayton, wherein the counsel for Dayton 
was about calling on the present defendant 
as a witness, to prove that Trumbull had 
rifled Miss Dayton’s drawers, but the de- 
fendant then declared, in open court, that 
Dayton could not prove that fact by him. 

This evidence, with the other in the 
progress of the trial establishing the falsity 
of the charges contained in the publica- 
tion, was objected to by the counsel for 
the defendant, on the ground that the 
plaintiff had not attempted to justify, and 
the libel, in legal intendment, must be 
But the court admittted 
the testimony to go to the jury, because 


_they might suppose, in the absence of all 
testimony, that it was out of the defendant’s 


power to prove these charges, which 
might, nevertheless, be true. 

The evidence on both sides having 
closed, Griflin summed up the case “on 
the part of the defendant, wherein he cgn- 
tended, principally in mitigation of da- 


mages, that this publication, whatever may 


be its character, was written by him un- 
der ahigh state of provocation. It never 
was intended for the public eye, but was 
designed to terrify his wife, and bring 
about a reconciliation. ‘This was mani- 
fest, as well from the intrinsic nature of 
the work as from the mode adopted by 
him in transmitting it to her. The parade 
of printing was made for the purpose of 
showing her that he intended to distribute 
the publication far and near, unless she 
abandoned her design of obtaining a sepa- 
ration, and returned to her own home.’ 
The counsel contended, that the very 
essence of a prosecution for a libel was 
its publication ; and that in this instance 
the plaintiff himself was the publisher. 
The solemn family compact which was 
entered into by the plaintiff, through the 
influence cof his mother-in-law, ought to 
have been held sacred. Having violated 
it, it is manifest that the plaintiif’s sole ob- 
ject in persisting in this suit is money, 
Above all, when the father submitted, 


| whatever injury he may have inflicted, 


' 
' 
1 


whatever may have been the extent of} 
his wrong, the son, with open arms of 
reconciliation, should have forgiven. 

The counsel, in the conclusion of his 
remarks to the in ry, raised a question of 
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Jaw to the court, whether this action was 
properly brought in this court, inasmuch 
as both the parties were residents of a 
foreign state, and the publication, if any 
was made by the plaintiff, was effected 
without the jurisdiction of this state. 

To this, his honour, the judge said, in 
substance, that this was a transitory ac- 
tion, and, in his opinion, was well brought. 
In the case of Glen y. Hodges. (9th 
John. 67.) a case recently decided in the 
supreme court, it appeared that a slave, 
belonging to the plaintiff, having ran 
away from this into the state of Vermont, 
was about being reclaimed and brought 
back by the plaintiff, when the defendant 
rescued the slave under colour of an at- 
tachment issuing from one of the courts 
in Vermont. An action of trespass, vz et 
armis, for rescuing the negro, having 
been brought by the owner of the slave 
against the defendant, in this sfate; on an 
objection to the jurisdiction, it was held, 
tht for injuries to personal property or 
pexsonal rights, which are of a transitory 
an, an action may be brought wher- 
ever the defendant is found. 


Mr. Emmet commenced an argument 


of law to the court. He said that it was 
in proof that one part of this publication 
was composed at Saratoga springs, and 
the composition was finished at Boston, 
printed by a confidential printer there, and 
then brought to this city. 

Now, in the case of Baldwin v. Elphin- 
ston, (2 Sir William Blackstone, 1037.) 
it was held by Chief Justice De Grey, 
that ‘* printing a libel may be an inno- 
cent act ; but unless qualified by circum- 
stances, shall, prima facie, be understood 
to be a publishing. It must be delivered 
to the compositor and other subordinate 
workmen. Printing in a newspaper ad- 
mits of no doubt upon the face of it. It 
shall be intended a publication, unless it 
be shown that it was suppressed and never 
published.” 

The counsel urged to the court, that, 
according to that authority, the mere de- 
livery of even a newspaper publication 
to the compositor, was not a sufficient 
act of publication. 

In the case now before the court, 
whatever may be alleged as to the print- 
ving in Boston, there was certainly no 
publication even in that place. The five 
pamphlets, after they were brought to 
this city, and while in transitu to their 


THE NEW-YORK 


place of destination, were taken from tie 
others, and enclosed in an envelope to the 
wife. In this there was certainly no act 
amounting to a publication within this 
state ; and whether there was a subse. 
quent publication in the state of New. 
Jersey or not, for the purposes of this 
branch of the argument, was immaterial, 

Again; the pamphlets passed fromm the 
hands of the defendant to one who stood 
in the relation of a wife. Had he read 
to her in confidence the matter contain. 
ed in the pamphlets, this surely could no: 
amount to a publication; and except 
from the mere act of delivery, no act o! 
publication whatsoever could be imputed 
to the defendant. 

To this point the counsel cited, | 
Starkie’s criminal pleading, 654. 

I therefore contend, said the counsel, 
that there has been no act of publishing 
within this state, on the part of the de- 
fendant ; and in the second place, that 
the plaintiff himself was the publisher. 

The counsel, therefore, urged the 
court, that the plaintiff should be confined 
to the jurisdiction of New-Jersey. 

It had been decided by the supreme 
court, in the case of Gardner v. Thomas, 
(14 Johns. Rep. 134.) that an action of 
assault and battery, brouglit by one of the 
subjects of Great Britain against another, 
for that offence, committed on board a 
british vessel on the high seas, ought not 
to be sustained in the courts of this state.* 

In the case of Moysten v. Fabrigis, 
(Cowp. 161.) decided in the king’s bench, 
which is a leading case, it was decided 
that false imprisonment lies in England 
by a native Minorquin against a governor 
of Alinorca, for such injury committed by 
him in Minorca; but the principle upon 
which the decision was grounded is. this. 
that ifa contrary doctrine prevailed, there 
might be a failure of justice: and the 
courts in England, had sustained actions 
of that description, on the ground alone 
of necessity. 

The counsel argued, that to say the 
least, the retention of a case of this de- 
scription in our courts rested in the 

* See the case of Juan De Sulez v..Jose De Souza, 
Ivol * City Hall Recorder,” p. 70.) wherein Mr 
Justice Wheaton, in his opinion, enters pretty tu'ly 
into the doctrine on this subject, and examines the 
authorities. This case, however, was decided pre- 
vious to that of Gardner v.,‘Thomas hereafter ad- 


verted to; but it will be found that, on general prin- 
-iples, the decision in the supreme court is i wnisos 








with the opinien-of Mr. Wheaton. 
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sound discretion of the court, and he 
contended, that according to the peculiar 
circumstances of this case, the plaintiff 
vught to be sent back to litigate in the 
appropriate tribunal of his own state. 

The great question in this case was, 
whether the jurisdiction and sovereignty 
of an independent state are to be invaded 
and rendered subservient to another; 
and the counsel said, that he saw no rea- 
son why the same rule should not pre- 
vailin relation to a suit brought by a 
citizen of a foreign state against another, 
for a cause of action wholly arising in 
such state, as was adopted by the supreme 
court, in the case of British subjects on 
hoard British vessels prosecuting in our 
courts of judicature. 

The counsel for the plaintiff were 
stopped by the judge, who, in his deci- 
sion, said, that whether there was a pub- 
lication, according to the exisiing facts in 
this case, Was a question of law, in deci- 
ding which, he should lay out of view, 
as well the act of partly writing the 
pamphlet in this state, as the act of 
sending the pamphlets from this city. 
The delivery of the manuscript to the 
printer at Boston, and also the permission 
or direction to the son, to compare the 
manuscript with the printed copy, were, 
inthe opinion of the judge, sufficient acts 
of publication to suppert the action. In 
the case of Gardner v. Thomas, cited by 
the defendant’s counsel, it was decided, 
that on the great principles of commer- 
cial policy, an action ought not to be sus- 
tained by one British subject against an- 
other, for an injury committed on board a 
British vessel on the high seas: but in 
that case, the court expressly say, that 
they have a right to retain such an action, 
and that this rests in sound discretion. 
Butin the case of Glen v. Hodges, the 
question, in his: honour’s opinion, was 
expressly decided. 

The mere delivery of these pamphlets 
fo the wife in confidence, unaccompanied 
by any direction to her to distribute them, 


would not amount to a publication ; but | 


itis sufficient for the court to say, on this 
question, that there was, at least, a tech- 
nical publication of this pamphlet at Boston. 

Mr. Emmet hereupon requested the 
court to add the opinion just expressed, 
‘o the other exceptions taken in the pro- 
cress of the tria!; and the counsel then 
edilressed the jury. He said, that it 


was their duty, on this occasion, to inquire 
into the acts of the parties, and to deve- 
lope their motives. 

The counsel bowed with respectful 
deference to the superior intelligence of 
the court—it was his duty ; and he freely 
admitted that the plaintiff had a right to 
commence this suit in this state-; but | ask 
why did he so—why fly from the juris- 
diction of his own state to lay his claims 
before a New-York jury? The great 
object was money. Instead of applying 
to the vicinage—to a tribunal where all 
the parties were known, and where their 
relative claims could be duly appreciated, 
he comes to this city, because, forsooth, 
a New-York jury, with passions inflamed, 
would give more liberal damages than: his 
own neighbours. 

And how does he appear before us ? 
By his counsel this attrocious libel is 
reac ; and, instead of confining himself te 


| the matter spread on the record, he un- 


necessarily drags in the whole of this ex- 
traordinary production before the jury, 
and deliberately reads the scandalous ac- 
cusations against his deceased partner. 

When I heard this, my heart sickened 
within me ; I was disgusted at this shock- 
ing spectacle of family discord. The 
son-in-law seeking to raise the passions 
and excite the feelings of a jury of stran- 
gers by the immolation of the mother of 
his own children—seeking to blacken 
the character of the father-in-law, by the 
degradation of his own family. 

What, if on our part, on this occasion, 
we had thus unnecessarily required all 
the facts in this production to be spread 
before the jury and the surrounding au- 
dience ? Then, indeed, we should have 
furnished a theme of just reprehension, 
on which the learned counsel would, no 
doubt, have lavished all the thunder of 
their eloquence. 

And yet the jury are by and by to be 
told, that this heart-broken plaintiff is: to 
be remunerated for injured feelings, and 
for the loss of reputation by enormous’ 
damages ; but the counsel hoped that the 
means employed in bringing this action, 
and the artifices resorted to on this occa- 
sion would recoil onthe head of the plain- 
tiff. 

Admitting, at present, that this publica- 
tion is utterly wrong, and the counsel would 








not attempt to justify it, still, he should 
presently endeavour to show the jury tha? 
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there was not such a publication, through 
the intervention of the defendant, as jus- 
tified any claim to damages. 

The wife of the defendant, after her re- 
turn to her own family from that of the 
plaintiff, sought a reconciliation between 
the husband and all the members of her 

family. She did this for the sake of the 
children of Trumbull, who was then ab- 
sent consulting counsel, and endeavouring 
to procure a separation. Ie arrives, and 
after finding that a reconciliation had been 
effected, he enters into the arrangement, 


and promises to take up the patuphlets | 


which he had distributed. Almost imme- 
diately afterwards, he comes to this city 
and holds his father-in-law to bail in 
$100,000. 

The compromise would have redound- 
ed to the benefit of his own children—why 
then was this extraordinary prosecution 
commenced ? Why but to gratify the ava- 
rice of the plaintifi—to make a speculation 
on, or to extort from, a father-in-law, and 


to putin his own pocket the patrimony of 


his own children ? Thusthis arrangement, 
made in good faith on the part of the de- 
fendant, in which all his grand children 
were to be placed on equal grounds in the 
future disposition of the property, is frus- 
trated, and this solemn family compact, 
which was calculated to heal past difheul- 
ties, and bury all dissentions in one com- 
non grave, is set aside and disregarded. 

Had the plaintii? not been actuated by 
sordid motives—had he cherished the least 
regard for his children, or for the memo- 
ry of his departed companien, would he 
not, at least, have met the detendaut when 


he extended the hand of reconciliation, and | 


have endeavoured to place those children 
in the affection of their grandfather ? 
It cannot be concealed, and it will not 


be denied, that the defendant did wrong ; | 


but he was willing to make ample atene- 
ment. 

He made offer afterofler : he was anx- 
ious that this affair should be 


ofier to execute any retraction, any ac- 
knowledgment, that the plaintiffs coun- 
sel should dictate, he did more, perhaps, 
than ever sucha father did towards achild. 

But the son-in-law was inflexible: he 
saw the father of his departed wife and 
the grandfather of his own offspring— 
him, on whose bounty he had fed and fat- 


compro- , 
mised ; he spared no pains to conciliate and | 
prevent a public disclosure ; and in the | 
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tened, submitting, in a manner, withoy: 
example, but has pride would not suffe; 
hin to acknowledge that he had done 
wrong. When the five specific subject: 
of his wrong were presented he refused ty 
submit, and meet the father in the ope 
tield of conciliation. He would not even 
acknowledge that he had been to Savan. 
nah for an unwarrantable purpose. Th 
step was manifestly wrong, as the even: 
has justified, and the acknowledgment 
required was not unreasonable. But We 
find him rejecting all overtures of accom. 
modation, and persisting in a claim tu 
heavy and vindictive damages. 

Such a claim under the peculiar cu- 
cumstances of this case ought to be dis. 
countenanced by a moral and discreet jury, 
Whatever may have been the conduct ot 
the defendant. 

When the wife was brought by the 
plaintiff from Savannah, she went to the 
house of her husband. She had not long 
remained there before a separation was 
contemplated ; and through the counte- 
nance and advice of the son-in-law, she 
leavesher own abode, and measures are 
taken to consummate this separation by a 
disgraceful proceeding at law. ‘The wite 
had not long abandoned the roof of her 
husband, before the talisman of conjugal 
fidelity was broken, and other enchant- 
ments soon succeeded. 

Gentlemen, age blunts our feelings ; 
and, perhaps, the defendant, at bis season 
of life, long after the headstrong passions 
of youth had subsided, and when the cool 
suggestions of a calculating prudence 
predominated in his mind, did not think 
of this serious injury as he once would; 
but [bes of you to imagine to yourselves 
'|the situation to which either of you, even 
Jat his advanced period of life, would be 
reduced, to have a partner for forty years, 
|| the early companion of your bosom, to be 
|separated from you by a son-in- law, and 
measures taken by him for a divorce by 
adisgraceful process of law. 

But you will presently be told by the 
‘learned counsel, that. this publication is 
'|disgraceful to humanity ; and its most 
| odious features will be presented in their 





























|most glaring deformity, for the purpose o 
lexc iuing your indignation against the aus 


thor. And it will be insis sted, that the 
printing of the work is evincive of a cool 





| and deliberate system of mischief. But, 
gentlemen, the facts in this case will wat 
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CITY-HALL RECORDER. 


fant me in saying, that the defendant fell 
on this plan as an expedient to accomplish 
a specific purpose. 
rather than have the matters con- 
tained in this pamphlet published to 
the world, his wife would abandon the 
design of a divorce, and return to her 
own home. This thing was, therefore, 
conceived and executed but as in terrorem, 
and all the parade of printing was but a 
part of the same plan. From the intrin- 
sic nature of the production, he never 
could have intended that it should be 
made public ; and if he did not intend a 
publication, then the aggravating circum- 
stance of printing, upon which the gen- 
tleman will descant, loses all its force. 

But if the essence of a libel is its pub- 
lication, and if it was a crime wantonly 
and unnecessarily to publish the one 
now under consideration, it cannot be de- 
nied but that the conduct of the plaintiff 
himself is far more reprehensible than 
that of the defendant. ‘Technically, and 
as the court has been pleased to decide, 
sufficient for mantaining this action, there 
had beena publication. ‘The defendant 
published this libel to his own son ; butthe 
plaintiff!’ who had the power of arresting 
itin its progress, and entirely preventing 
iis circulation, having the whole under 
his own controul, presented it for inspec- 
iion to his neighbours, and it thus acquired 
publicity by being handed from one to 
another, 

Shall the defendant, therefore, be pun- 
ished in damages for that which the plain- 
iff himself did? And can he who in- 
structs counsel unnecessarily to spread 
and perpetuate on the record, and read 
in Open court, matters concerning his 
deceased partner, which ought never to 
lave been disclosed, and which were never 
intended by the author to meet the eye 
of any human being except his wife, 
‘peak of a libel on female character ? 
Snall he be allowed to recover damages as 
the husband of that wife and the father of 
those children, when he has dishonoured 
the memory of the one, and fixed an in- 
delible stigma on the character of the 
others ? 

The defendant permitted his son only, 
as his confidential agent, to see the work ; 
and there was merely a technical publica- 
tion in the town of Boston, among a com- 
munity of utter strangers. This, the coun- 
sel strennonsly urged to the jury, was 


He believed that, | 
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entitled tono more than a technical re- 
paration in damages. 

The court had said that the mere deli- 
very of a libel to a wife in confidence, 
would not amount to a publication suffi- 
cient to support an action ; and the coun- 
sel insisted that the delivery by the wife 
to athird person, without the direction of 
the husband, would not be actionable, 
though it might be the subject of a crimi- 
nal prosecution against the husband. 

The counsel did think, that in this pro- 
secution, from its inception, there were 
features of depravity in the conduct of 
the plaintiff, which the counsel had 
scarcely, if ever, witnessed ; and notwith- 
standing the plaintiff hoped from the seed 
of this libel to reap a plentiful harvest of 
money, he should be instructed by the 
wholesome verdict of the jury, that he 
who sounded the trumpet of fame to the 
infamy of his own wife and children, was 
entitled merely to a nominal compensa- 
tion in damages. 

Atter the conclusion of Mr. Emmet’s 
speech, which occupied about an hour 
and a half in the delivery, and of which 
the above is but a very brief sketch, Mr. 
Joseph P. Shelton, one of the jurors, being 
unwell, the court was adjourned until 
morning. On the opening of the court, 
it was proved to the court that the juror 
was unable to attend the trial, and the 
parties executed a stipulation in writing, 
that the verdict rendered by the eleven 
jurors should be of equal validity as if 
delivered by the twelve. 

The cause was then summed up, at 
great length, by Messrs. Ogden and Hofl- 
man. We shall merely present a brief 
outline of the arguments : 

It bad been insisted on the part of the 
defendant, that the publication was the re- 
sult of sudden exasperation ; but the jury 
would perceive, that from the length of 
time necessarily employed in the compo- 
sition, that it was the result of cool and 
mature deliberation. He commenced it 
at Saratoga Springs, and finished it in 
Boston. 

On the head of publishing, it was said 
that it was shown to his son, and the son’s 
daughter, the atrocity of which publica- 
tion to these members of his own family 
was acrime against the laws of nature. 

It was shown to the printer, and to how 
many more by him was uncertain ; and al- 
though it had been said that fifty only were 
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printed, yet it was impossible to say what 
extent of circulation had been given to 
the pamphlets in Boston. 

There was also a publication in this 
city, on the 19th of September, by dating, 
signing, and directing those pamphlets to 
persons in New-Jersey. 

If the defendant did not intend to pub- 
lish the pamphlets, why did he procure 
fifty to be printed? It was undoubtedly 
his object ‘o drive the wife from the house 
of her son-in-law ; and if that plan failed, 
the defendant intended to give the pam- 
phlet publicity. 

We are asked, why did the plaintiff fly 
from the jurisdiction of his own state, and 
commence his action in this city. At the 
time the action was commenced, it 
was believed that the defendant was on 
his way to Georgia; and even had this 
not been the case, as the plaintiff had the 
choice of his tribunal, he acted judicious- 
ly in commencing his action where the 
jurors were to be selected by lot, and not, 

as in New-Jersey, by the sheriff. Here 
the influence derived from the overgrown 
wealth of the defendant could not avail 
him, as it might in his own state. 

The motive of the defendant in writing 
this abominable libel, was to drive his wife 
from the house of her son-in-law, and to 
send her into exile in the state of Georgia ; 
and this eflect actually followed. There 
were powertul motives, no doubt, which 
induced her to apply to the law for re- 
dress. She wentto the house of Trum- 
bull by the consent of the hushand, and 
tor the laudable purpose of attending the 
sick children of her daughter ; and the 
very motive which the opposite counsel 
assign for procaring the separation of the 
inother from her daughter, and the. only 
friend she had in the northern country, 
shows their client to be utterly destitute 
of the common feelings of humanity. 

The principal ground of extenuation 
was, that the plaintiff, without the defend- 
ant’s consent, went to Savannah and 
brought on Mrs. Gibbons ; but she had 
been previously invited to come on: a 
previous arrangement had been made 
that the son-in-law should accompany her ; 
and when he arrived at Savannah, she 


came on with him through the advice of 


her own son. 

The libel had not been looked into by 
the opposite counsel: this would not do ; 
and by not attempting to justify, they ad- 


mit every sentente of tle pamphlet false. 
Admitting that the defendant had cause 
for libelling the son-in-law, this affords no 
justification for sitting down deliberately 
and framing this atrocious libel against 
his own wife and daughter. 

The compromise, the great family 
compact, on which so much stress had 
been laid, was not established, except by 
one who was a particeps criminis in this 
infamous publication; who was directly 
interested in the event ofthis controversy, 
and whose conduct throughout the whole 
transaction is very reprehensible. Admit: 
ting his statement to be correct, it does 
not appear that the plaintiff agreed to dy 
any thing more than take up the panm- 
phlets, which he had done as far as was in 
his power. 

There never was a publication written, 
more immoral, indecent, and we may al- 
most say blasphemous, than this ; and tt 1s 
admitted to be false, and much of it is 
actually proved so. 

The object of the plaintiff in this pro: 
secution, the counsel avowed to be mo- 
ney, as the only means by which the de 
fendant could be punished, and the patri- 
mony of the grand-children secured. 
Damages should be awarded as a com 
pensation to the plaintiff, and as a punish- 
ment to the defendant ; and they should 
be proportionate to the extent of the in- 
jury, and to the overgrown wealth of the 
defendant: for a sum in damages which 
would ruin a man of a moderate fortune, 
would not be regarded by the defendant. 

The counsel urged to the jury, froma 
variety of considerations, that it would be 
their duty to render a verdict to the full 
amount of damages laid in the declaration. 

The judge, in his charge to the jury, 
stated, that he had no doubt, from the pa- 
tient attention bestowed by them through- 
out the tedious trial of this cause, that 
the remaining part of their duty would 


be performed with that strict impartiality 


which the cause of justice required. The 
parties were to him, and, no doubt, were 
to the jurors, utter strangers. This was 
a source of peculiar gratification to him ; 
for whatever may have been said in the 
progress of the trial relative to the ad- 











vantages of atrial in the neighbourhood of 
the parties, he believed, from exper 
lence, that an impartial decision could be 
ibetter obtained before strangers, than 1¢ 
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During the trial there had been seve- 
ral questions of law presented for the de- 
cision of the court. Among other ques- 
tions, he had decided, that the action was 
properly brought in this court ; and also, 
that there had been a sufficient publica- 
tion, in judgment of law, to support the 
action. There is in law, a distinction be- 
tween verbal slander and a libellous wri- 
ting: to support an action for slander, 
itis necessary for the plaintiff to show 
ihat the words spoken imputed to him 
some crime or misdemeanour cognizable 
by law; but to support an action for a 
libel, it is not necessary that the act im- 
puted to the plaintiff should amount to a 


hold up another to public reproach or ri- 
dicule is a libel. And the principal rea- 
zon of this distinction is, that words may 
be uttered in the heat of passion, and 
without mature reflection ; whereas a writ- 
ing is generally the result of deliberation. 

There is no doubt but that the maiters 
contained in the publication upon which 
this action is founded are libellous, unless 
the defendant could prove them to be 
true; and if, as in this case, he does not 
attempt to establish the truth of the pub- 
lication, it follows, necessarily, that it is 
utterly false. 

But, on this occasion. the plaintiff has 
been permitted to prove some of the 
charges false ; though the counsel for the 
defendant objected to this evidence, on 
the ground that he had not attempted to 
justify. This evidence the court admit- 
ted; and on mature consideration, be- 
lieved it to be right. 

It had been said truly by the defend- 
ant’s counsel, that, to support this action, 
i) Was necessary that the libel should be 
published ; for should a man compose 
he most malignant production against 
nother, and keep it in his own posses- 
“ton, no action could be maintained 
“gainst him. 

But in this case, according to the opi- 


mon already expressed by the court, | 


‘here has been a sufficient publication of 
this libel by the defendant. He publish- 
ed itin Boston, and subjected it to the in- 
‘pection of his son, William Gibbons. 
lthad also appeared in the progress of 
the trial, that in addition to the pamphlet 
intended for the defendant’s wife, and di- 
rected to her, there were four others en- 
‘orsed by him, and directed to different 




















‘|}bim in making the publication. 
crime, for any publication calculated to 
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persons. Some were delivered by her 
to the plaintiff, and she herself distribu- 
ted others ; in doing which she acted as 
the special agent of the defendant, who 
may so far be considered responsible for 
der acts ; but in the opinion of the court 
he ought not to be responsible for the 
publication of those delivered to the 
plaintiff. 

These facts being established, the next 
question is, what damages ought the plain- 
tiff to recover. 

On this occasion, the defendant, instead 
of justifying, has set up in extenuation, 
the reason and motives which actuated 
The 
plaintiff, in the first place, is charged with 
going to Savannah, and bringing the wile 
of the defendant to Elizabethtown. 

There were frequent instances where 
suits were brought by one man against 
another, for running away with a wife, 
and depriving the plaintiff of her society ; 
but it seldom, if ever happened, that 
bringing a wife to the husband, was con- 
sidered by him blameable ; and in the 
view of the court, instead of the de- 
fendant’s imputing this to the plaintiff as 
a fault, the husband ought rather to con- 
sider himself laid under an obligation. 

That the plaintiff went with his mother- 
in-law to consult counsel relative to a 
divorce, is another charge against him. 
Why she went to consult counsel we are 
not informed; but in the absence of all 
testimony on this subject, it is but just to 
refer to the publication itself, and to the 
abominable principles which it contains, 
to arrive at the reasons which induced 
her to leave the house of her husband, 
and apply for professional advice in ob- 
taining a final separation. This, there- 
fore, affords no excuse for the conduct of 
the defendant. 

This libel was published, not in the 
heat of passion—it was the result of cool 
deliberation. The object was to drive 
her from her purpose, by presenting to 
her view a tissue of falsehcods, the most 
indecent, immoral, and abominable, that 
the mind can conceive. According to the 
testimony, this very unjustifiable proce- 
dure produced the effect intended, and 
the wife returned to the house of the de- 
fendant, and short'y afterwards embarked 
for Savannah. 





It has been urged to the jury, that the 
plaintiff himself entered into a family com- 
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pact, wherein all past differences were 
to be buried in oblivion, and his children 
were to be placed on an equal footing 
with the other members of the family, in 
regard to the future disposition of the de- 
fendant’s property ; but we find that the. 
plaintiff entered into no other agreement 
than to take up the pamphlets delivered 
to others. 

Other grounds of defence had been as- 
sumed by the defendant’s counsel ; but 
the court deemed it a duty to instruct the 
jury, that in his view, this libel was pub- 
lished by the defendant without any justi- 
fiable cause. 

In determining the amount of damages, 
it would be necessary for the jury to re- 
cur to the charges against the plaintiff in 
the body of the publication. ‘These may 


be classed under four distinct heads : in- 
continency, or criminal intercourse with 
ihe defendant’s daughter, before marri- 
age—stealing or pilfering certain let- 
ters—habitual mendacity, and hypocrisy, 
by making a mock of religion. 

Admitting all these charges to be true, 


what must have been the depravity of that 
man’s heart in committing to paper, and 
deliberately printing such matters as this 
pamphlet contains, against the members 
of his own family. But the publication 
stands before us as wholly false ; and we 
have no reason to believe a word of it to 
be true. 

In the first place, in awarding damages, 
it would be the duty of the jury to render 
to the plaintiff ample reparation for the 
loss of reputation sustained by means of 
the publication. It has been shown that 
his character is fair and unblemished ; 
and, on this occasion, it has not been im- 
peached. 

In the second place, the plaintiff is en- 
titled to compensation for the injury in- 
flicted on his feelings by means of the 
libel. ‘To arrive at a just measure of da- 
mages, under this head, perhaps the best 
mode is to place ourselves in the situation 
of the injured party, and to imagine what 
ynust have been the feelings, in our own 
minds, in consequence of the publication 
of such an atrocious production. 

But, in the last place, damages in a 
case of this description should be award- 
ed witha view to the punishment of the 
detendant, for the purpose of correcting 
the morals of mankind; and a public ex- 
ample should be made of the defendant for 











the purpose of deterring others from the 
commission of similar enormities. 

On this head, the court will not venture 
an opinion, inasmuch as the measure and 
extent of damages, in cases of this de. 
scription, are subjects confided exclusive. 
ly to the sound discretion of a jury. 

It would be proper, however, for the 
court to instruct the jury, that in their 
deliberations on the subject of damages, 
they ought not to be influenced by the 
consideration urged by the counsel tor 
the plaintiff, that his children are to be 
deprived of a patrimony belonging to 
them in the future disposition of the pro- 
perty by their grandfather. With this 
subject the jury have no concern. 

The damages awarded should also be 
proportionate to the wealth of the defeni- 
ant ; because a sum, which would operate 
to the ruin of a man in moderate circum: 
stances, would not be felt nor regarded | 
aman of overgrown wealth. ‘Thougha 
man of this description ought not to be 
deprived of his freehold by a jury, yet 
such a verdict should be awarded 
would teach him, as well as others, that 
in this community the sword of justice is 
whetted, and ready for the punishment 
of those who will thus violate the laws. 

It has been proved that the defendant 
has a vast annual income. It was to be 


| lamented, that with such advantages in his 


hands—with such opportunities aflorded 
him for doing good to his fellow men, the 
defendant should not have made a better 
use of his property. For His [lonour felt 
himself constrained to say, from an im- 
partial survey of the whole case, that i 
his experience in his judicial capacity, 
for a great number o, years, he ha¢ 
scarcely, if ever, witnessed a production 
fraught with so much indecency, immo- 
rality, and he might almost add, of blas- 


'phemy, as the one on which this action 


was founded. 

After the judge had fimshed the charge. 
on the suggestion of Mr. Emmet, His Ho 
nour further instructed the jury, that the 
defendant was not answerable in damages 
for the forty-five pamphlets which were 
retained, nor for the reflections containet 
in the libel against his wife and daughter ; 
but the jury, nevertheless, in looking inte 
the motives which influenced the publica 
tion, might recur to the whole production 

The jury rendered a verdict in favou! 
of the plaintiff for $15,000. 
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